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anticipation thereof is immaterial. It is axiomatic that in all stages of litigation, parties may
simultaneously atfernpt resolution and also be preparing for litigation (or further litigation) in the
event that the negotiation is unsuccessful, Oracle’s position ignores this reality and has no legal
basis. '

Furthermore, there is no basis to conclude that any documents containing attorney-client
communications can be compelled to be disclosed in discovery — rogardless of the date of
creation.

Moreover, any documents withheld or redacted on these bases will be identified in the
forthcoming privilege log. '

Relevanece Objections

OFCCP stands by its objection that “materials reflecting OFCCP’s internal deliberations
and processes in its investigation are not relevant because they will not show, one way or the
other, whether Oracle violated its equal opportunity ebligations, including through engaging in
systemic compensation and hiring discrimination,”

This case conocerns claims against Oracle for its diserimination in hiring and
compensation. Resolving these claims requires no inquiry inio the mtemal steps or deliberations
OFCCP undertook in performing its investigation. The law is well settled that a government
agency’s pre-complamnt investigation is only a procedural prerequisite to filing suit. OFCCP’s
complaint, not the compliance review, frames the issues for this litigation. As with EEOC cases,
OFCCP’s investigation and coneiliation efforts do not frame the issues during litigation. As the
cowrt held in EEOC v, Keco Indus,. Inc., 748 F.2d 1097 (6th Cir. 1984), where, a5 here, the law
intends for an agency to conduct a pre-litigation investigation and informal resolution process,
the “the nature and extent of an [agency’s] investigation” is not an issue before a court
considering a Complaint to enforce the underlying law. Jd. at 1100 (citing EEOC v. 5t. Anne’s
Hospital, 664 F.2d 128 (7th Cir. 1981). Moreover, OFCCP’s compliance-review findings “do
not adjudicate rights and liabilities; {they] merely place]] the defendant on notice of the charges
against him. If the charge is not meritorious, procedures are available to secure relief, i.e. a de
novo trial....” Id. (citing BEQC v, E.L Dupont de Nernours & Co., 373 F. Supp. 1321, 1338 (D.
Del. 1974)); see BEEOC v. Sterling Jewelers Inc., 801 F.3d 96, 101 (2d Cir. 2015), cert. denied
137 8. Ct. 47 (2016) (“courts may not review the sufficiency of an investigation—only whether
an investigation occurred™). Courts recognize that any other rule would create an unnecessary
distraction about the adequacy or efficacy of the agency’s investigation, rather than keeping the
tocus on the actual question to be resolved: whether the emplover violated the law. Keco Indus.
Inc., 748 F.2d at 1100 (citing Miniature Lamp Works, 526 . Supp. at 975).

Moreover, Oracle will receive in discovery information regarding OFCCP’s investigation
and to show that OFCCP engaged in the prerequisites to filing suit, However, Oracle is not
entitled to discover OFCCP’s internal deliberations and processes, which are protected by
government privileges and have no bearing on the allegations in this case. Oracle has provided
no legal authorities to support its position that it should be permitted to go on a fishing
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expedition into wholly irrelevant matters, which appear calculated to harass and unduly burden
OFCCP.

Documents beyond Investigative File

OFCCP will be producing non-privileged, relevant documents that are proportional to the
needs of the case, and subject to the objections it has asserted. It is required to do nothing more.
Accordingly, OFCCP stands by its response that it “will produce all non-privileged documents
contained in OFCCP's investigative file for Oracle Redwood Shores (OFCCP Case No.:
R0O0192699).”

Oracle misstates — with no supporting legal authority whatsoever — the discovery
requirements imposed upon OFCCP in claiming that OFCCP must do all of the following: (1)
search OFCCP’s “national office,” and all “regional and district offices,” and look “throughout
the Agency” for anything remotely responsive, including all documents “created, reviewed, or
considered” by any “arms of the Agency’s national office™; (2) produce “all responsive
documents beyond those in the investigative file”; (3) all documents “provided to consuliing or
testifying experts”; (4) “the statistical analyses performed during any part of the compliance
review from the SCER to referral” for enforcernent; (5) “any document created by the Branch of
Expert Analysis or the Branch of Enforcement”; and (6} all documents OFCCP “may have”
obtained from any third parties.

First, the discovery Oracle seeks must be proportional to the needs of the case. Asking
- OFCCP to comb through the files or folders of any and all OFCCP offices throughout the

country, and talk to any person who may have any documents potentially responsive, would be
time consuming and unduly burdensome. Oracle seeks to burden OFCCP by attempting to send
it on & {ishing expedition into irrelevant matters. Government agencies cannot function if they
are expected to expend valuable resources complying with such baseless discovery requests.
OFCCP will not consume limited resources on irrelevant matters to satisfy Oracle’s curiosity. If
there are specific documents that Oracle beheves have not been produced or should be located,
pledhe explain which documents you seek,” the importance of such documents in resolving the
issues, and justify your position that the time and burden on OFCCP to do the exact search you
demand would be justified by Oracle’s need to obtain them.

Second, as noted above, OFCCP is certainly not producing privileged documents, all of
which will be identified in the privilege log. Oracle’s requests seek prmiugcd documents and
information.

Third, OFCCP will not be producing draft reports or attorney-expert communications,
which are protected under Fed. R, Civ. P, 26(b}4). For any experts employed for rial
preparation or in anticipation of litigation — and who are “not expected to be called as a witness

% See April 6, 2017 letter from J.R. Riddell to Norman Garcia (Riddell Letter), page 5 (“To the
extent OFCCP believes certain documents were improperly omitted or not uncovered by
QOracle’s efforts, it bears the burden to identify these documents,”).
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at trial - Oracle is not entitled to discover “facts known or opinions held” by them, as Oracle has
requested. Id. Oracle’s demands for expert discovery are also premature at this point.

Fourth, OFCCP will not be producing any in-house statistical analyses performed as
these documents are protected under the various privileges and are irrelevant, as set forth in
QFCCP’s objections and noted above. Oracle has provided no legal authorities for its demand
that OFCCP produce its internal statistical analyses performed at any tiroe, nor has it made any
showing as to why Oracle has any need for OFCCP’s statistical analyses, or what bearing they
have on this litigation. OFCCP’s outside testifying expert witness will do his or her own
independent analyses, and OFCCP does not intend to rely on its own analyses during the
litigation of this matter. OFCCP will produce any testifying expert’s analyses and the data upon
which the analvses are based at the appropriate time.

Privilege Log

OFCCP will be producing a privilege log to identify any documents withheld or redacted
~ and the bases therefore — as soon as possible.

RPD No. 65

OFCCP will not withdraw its objections that the request is “unduly burdensome,
duplicative and unnecessary.” The “related to” portion of Oracle’s request renders the request
extremely overbroad and would clearly impose a substantial and undue burden on OFCCP to
locate any and all documents that could conceivably “relate to™ the fact that OFCCP requested
“various records” and Oracle “refused to produce™ them. OFCCP will conduct a reasonable
search as noted above, but OFCCP will not undertake an unduly burdensome search and
production of any possible documents that may “relate to” this allegation. OFCCP will also not
guess at which documents OFCCP has in mind or what Oracle considers “relating to” these
issues. Furthermore, this request seeks privileged information. ‘Without waiving any objections,
OFCCP will be producing documents that Oracle provided to OFCCP previously.

Your letter indicates that this request also seeks documents that reflect “facts regarding -

OFCCP’s decision to not issue a SCN™ and “conversations with third parties regarding the

requests.” Again, OFCCP’s internal deliberations and discussions, if any, regarding whether or
not to issue a SCN 1s not at issue in this litigation and is therefore irrelevant. The underlying
facts regarding OFCCP’s requests and Oracle’s refusals to produce will be provided in the non-
privileged responsive documents or through witness testimony. Oracle is not entitled to
discovery into OFCCP’s privileged decisions and conversations, and nor are they relevant.

RPD No. 70

OFCCP will not withdraw its objections that the request is “unduly burdensome,
duplicative and unnecessary.” The “related to” portion of Oracle’s request renders the request
extremely overbroad and would clearly impose a substantial and undue burden on OFCCP to
focate any and all documents that could conceivably “relatef] to any objections and inquiries
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made by Oracle in connection with the conciliation process.” This could call for production of
any category of documents, including privileged documents and documents that have no bearing
on the issues to be litigated in this case. OFCCP will not undertake an unduly burdensome -
search and production of any possible documents that may “relate to” any objections and
inguiries made by Oracle. OFCCP will also not guess at which documents OFCCP has in mind
or what Oracle considers “relating to” these issues. Without waiving any objections, OFCCP
will be producing documents that Oracle provided to OFCCP previously.

Moreover, Oracle is seeking information wholly irrelevant to the matter before the Court
here. As identified above, the nature and content of OFCCP’s investigation and the conciliation
process is not at issue. Rather, OFCCP must only establish that it undertook an investigation and
engaged in conciliation. - In interpreting language in Title VII nearly identical to Section 209 of
the Executive Order,” the Supreme Court held that the obligation to attempt to resolve a violation
by “methods of conference, conciliation, and persuasion” requires only that the EEOC “afford
the employer a chance to discuss and rectify a specified [violative] practice.” Mach Mining, 1.1.C
v, BEEO.C., 135 5. Ct. 1645, 1653 (2013). The Agency’s motives are simply not germane to the
analysis. As the Ninth Circuit has recently held in Arizona v. Geo Gip.:

Although the EEOC, like any party to litigation, may not negotiate in good faith,
these concemns were addressed by a unanimous Supreme Court in Mach Mining.
The Court explained:

Congress left to the EEOC such strategic decisions as whether to
make a bare-minimum offer, to lay all its cards on the table, or to
respond to each of an employer's counter-offers, however far aficld.
So too Congress granted the EEOQC diseretion over the pace and
duration of conciliation efforts, the plasticity or firmness of its
negotiating positions, and the content of its demands for relief. For
a court to assess any of those choices-—as Mach Mining urges and
many cowrts have done, is not to enforce the law Congress wrote,
but to impose extra procedural requirements. Such judicial review
extends too far. '

Anzona ex rel. Hormne v. Geo Grp., Inc., 816 F.3d 1189, 1199 (Sth Cir. 2016), cert, denied 2017
WL 69195 (1.8, Jan. 9, 2017) (quoting Mach Mining. 135 8. Ct. at 1656). Accordingly, any
internal discussion OFCCP had about the conciliation process, and indeed, even the contents of
the conciliation process itself are simply not relevant and therefore beyond the scope of
discovery. Even assuming arguendo any marginal relevance, the discovery is not proportional to
the needs of the case.

* Compare 42 U.S.C. § 2000e-5 {the EEOC “shall endeavor to eliminate any such alleged
unlawfal employment practice by informal methods of conference, conciliation, and persuasion™)
with .G, 11246 § 209 (“[t]he Secretary shall make reasonable efforts, within a reasonable time
limitation, to secure compliance ... by methods of conference, conciliation, mediation, and
persuasion...”). '
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Defendant’s Interrogatories, Set One

Government Privileges

Please see the above response with regard to OFCCP’s assertion of government
privileges. In short, Plaintiff is only required to provide a formal invocation of the privileges to
the Court when those privileges are challenged. See, .z, El Tequila, 2014 WL 5341766, at 4,
OFCCP has properly asserted and objected on the basis of various government privileges and
Oracle has made no showing to the contrary.

Contention Interrogatories

OFCCP will not be withdrawing its obiections inter alig that the contention
interrogatories are premature, an abuse of the discovery process, overly broad, unduly
burdensome, and seek information - due to Oracle’s refusals to produce -~ that remain solely in
Oracle’s possession. Seg legal authorities cited in OFCCP’s response and objections. The
discovery is not proportional to the needs of the case given Oracle’s access to the information,
the burden on OFCCP to respond, and the extremely low {assuming any) value of the discovery
in resolving whether Oracle violated its equal employment obligations, Fed. R. Civ. P. 26(b)(1).

None of the cases Oracle provided assist its position that OFCCP need withdraw its
properly asserted objections. The Sixth Circuit decision is not controlling in this jurisdiction.
‘The other cases are equally unavailing. See Burch-Lucich v. Lucich (inapposite because the issue
there was whether contention interrogatories sought information protected under the work
product privilege by asking the party to link evidence to elements of the claim); se¢ Hamilton v.
Radioshack Corp. (noting that contention interrogatory analyses are “highly fact-specific,” and
finding a response was owing in that case given the “stage of the litigation and in the context of
the facts of this case”™); see S.E.C. v. Berry, WL 2441706, at * fn 2 (N.ID. Cal. June 15, 2011)
(referring to U5, ex rel. O’ Connell v. Chapman Univ., a case cited by Oracle, as one of the
decisions that “were all highly fact specific and of little help here,” in denying the motion to
cormapel responses to contention interrogatories).

Oracle has provided no persuasive reason or any legal authority for its position that
OFCCP 1s barred from asserting its objections simply because it is government agency as
opposed to a private party.* Oracle bemoans what it calls the “one-way nature of the exchange
- during the compliance review,” and complains, essentially, that OFCCP should not need to
conduct discovery because it performed an investigation. There is no case that supports this
argument. Further, Oracle, like all contractors, is required to provide “records pertaining to ...
rates of pay or other terms of compensation ....” See 41 CER. § 60-1.12(a). The fact that it

* The only case cited by Oracle, EEQC v, Port Auth. Of New York, is not helpful at all, In that
case, the litigation was roughly 11 months underway, and the court determined that the Port
Authority, at that point, should serve contention interrogatories so that Port Authority could
better determine the grounds of EEQCs claim. The comment by the Court during oral argument
regarding the “first wave of discovery” is not referenced in the citation above and has no bearing,
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provided some records does not prevent OFCCP from seeking facts and information in
discovery, like any other litigant.

Privileges

OFCCP has asserted privileges, where applicable, to each interrogatory as required. It
will not withdraw its general objections regarding privileges,

Third General Objection

OFCCP will agree to withdraw the general objection regarding documents or information
that 1s “already in the Defendant’s knowledge, possession, control, or are equally ore more
readily available to the Defendant.” That said, one consideration in evaluating the permissible
scope of discovery proportionality — and this includes the parties’ relative access to relevant
miormation, Fed. R. Civ. P. 26(b)}(1). To the extent that Oracle possesses documents or has
information that GFCCP does not, OFCCP properly objegts, Further, OFCCP will be producing
documents that Oracle provided previously,

Limit of Twenty-Five Interrogatories

As set forth in a March 20, 2017 letter to your office, OFCCP stands on its objection that
it is not required to respond to iﬂtc_nogaumes in excess of 25. OFCCP is “not obligated to
provide any additional responses™ above and beyond “the applicable limit of twenty-tive
interrogatories contained within the Federal Rules of Civil Procedure.” See B &H Foto &
Electronics Corp., CALJ Case No. 2016-OFC-00004, at *2 {(emphasis added); see also Walker v.
Lakewood Condominium Owners Ass.n, 186 F.R.D. 584, 586 (C.D. Cal. 1999) (*“Rule 33(a)
expressly forbids a party from serving more than 25 interrogatories upon another party
“fwlithout leave of court or written stipulation.”). Additionally, Judge Larsen’s Pre-Hearing
Order specifically states that 29 C.F.R. Part 18 Rules (“Part 18 Rules™) apply unless they are
tnconsistent with the Rules at 41 C.F.R. 60-30. In 20135, the Part |8 Rules were amended to
incorporate the 25 interrogatory limit contained in the federal rules. As such, OFCCP will not be
responding to interrogatory numbers 26-88 because Oracle failed to obtain leave of court or
written stipulation of OFCCP as required.

Oracle’s “Interrogatory Responses” Section of Its Letfer

Again, OFCCP’s investigation and its “intention” — regarding the investigation or this
proceeding — are not at issue in this litigation and are therefore irrelevant. Indeed, in many other
contexts, courts consistently recognize that the targets of an administrative subpoena may not
resist the subpoena by demands for information about the Agency’s motivation or allegations
that the Agency is simply on 3 “fishing expedltxon For example, in Reich v. Montana Sulphur

* See Solis v. Forever 21, Inc., Case No. CV 12-09188 (C.D. Cal., March 7, 2013) (subject of
subpoena’s allegation that the government was on a “fishing expedition” was of no merit in
resisting a subpoena uander the Fair Labm‘ Standards Act) (available at
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and Chemical Co, the Ninth Circuit upheld a district court’s refusal to order discovery into the
agency’s motivations in the face of a subpoena issued by the Occupaiional Safety and Health
Administration to probe OSHA’s reasoning for issuing a subpoena.® Also, in In re EEQC, the
Fifth Circuit enforced an EEOC subpoena, refusing an emplo}er s request for discovery on an
alleged improper motive for opening the investigation.” Similarly, the Ninth Circuit refused to
permit discovery in the face of a Federal Trade Commission discovery order (akin to a subpoena)
where the employer was under investigation and the employer argued that its due process rights
were being violated." The court found that discovery into the decision-making process of the
FTC was impr: oper, concluding “[wle will not speculate as to tlc possible states of the
Commissioners’ minds during the pending decisional process. "0

It is entirely unclear from this portion of your letter which interrogatories you claim
“provide little to no facts,” and also which interrogatories you contend are incomplete because
they reference other interrogatory responses or documents, Without a response from you on
these issues, it is impossible for OFCCP to respond. Further, as a general matter, courts have
held that “incorporation by reference” is permitted, provided that references are “clear and not
meant to evade answering,” See. e.g., Neuven v, Bartos Lyeums,ses 2011 WL 4443314, at * 2
(E.D. Cal., September 22, 2011) {citations omitted).

interrogatory Neo. 2

OFCCP complied with 1ts discovery obligations in responding. No further response is
warranted. This request seeks information that is not relevant to the case — namely how OFCCP
conducted is compliance review. Even assuming marginal televance, it is not proportional as it
has no value or importance in the issues to be litigated. Oracle has made po showing as to why it
needs this information to defend against discriniination claims. Finally, your letter requests
information that is way beyond the scope of the interrogatory as written and seeks to improperly
create additional sub-parts to this interrogatory. Oracle had twenty-five interrogatories to
propound and it cannot now attempt to issue more interrogatories as follow-up requests.

Interrogatory No. 3
OFCCP will not be providing Oracle with the identities of confidential government

informants. Sce legal authorities above. Oracle cannot articulate any “compelling” reason to
demand to know which of its employees has spoken to OFCCP. Any attempt by Oracle to

httpsy/fwww dol.zoviopa/media/press/whd/WHD20130447-f5.0df, last accessed February 1,
2017).
¢ Reich v. Montana Sulphur & Chem. Co., 32 F.3d 440, 449 (9th Cir, .1994) {finding no error
whaere the district court enforced an Gccupatmnal Safety and Health Administration subpocna
wzthc}ut permitting discovery by the employer, citing Dresser).

" Inre FEOC, 709 F. 2d 392, 400 (5th Cir. 1983).
i - United States v, Litton Indus.. Inc,, 462 F.2d 14 (9th Cir. 1970)

“Id. at 18,
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discover this information would constitute unlawful interference and intimidation. 41 C.FR. &
- 60-1.32. 1 want to caution your client, Oracle, that it cannot and should not be attermpting to
determine this information through its current or former employees., Your client’s continued
demand for this mformd.uon is very concerning.

Interrogatory No. 4

OFCCP complied with ils discovery obligations in responding. No further response is
warranted, Moreover, this request seeks information that is not relevant o the case — namely
how OFCCP conducted is compliance review. Even assuming marginal relevance, it is not
proportional as it has no value or importance in the issues to be litigated. Oracle has made no
showing as to why it needs this information to defend against diserimination claims. As stated
above, OFCCP is not obligated to, and will not provide discovery regarding any experts
employed for trial preparation or in anticipation of litigation — and who are “not expected to be
called as a witness at trial.”

Interrogatory No. 3

OFCCP complied with its discovery obligations in responding. No further response is
warranted. Further, “incorporation by reference” is permitted here, as the references are “clear
and not meant to evade answering.” Sce, e.g., Bartos Eveglagses, 2011 WL 4443314, at * 2. '
OFCCP not only provides factual responses to the interrogatory but also specifically identifies
for Oracle the additional references instead of having to repeat out the same information that is
provided in response to Interrogatory No, 2, the NC‘V and attachment, and the Amended
Complaint.

Please provide legal authority for vour position that OFCCP must additionally provide, in
this response, all of the information you say you be provided at page 10 of your letter: “models
it congidered, the facts it used or rejected, what the statistical results were of the model...” ete.
It appears that Oracle is again attempling to tack on sub-parts to this interrogatory during the
meet and confer process.

Interrogatory Nos, 7-8

OFCCP complied with its discovery obligations n responding. No further response 1s
warranted. Further, “incorporation by reference” is permitled here, as the references are “clear
andl not meant to evade answering.” See, e.¢., Bartos Eveglasses, 2011 WL 4443314, at * 2. ‘
OFCCP not only provides factual responses to the interrogatory but also specifically identifies
for Oracle the additional references instead of having to repeat out the same information that is
provided in response to Interrogatory Nos. 2 and 5, the NOV and attachment, and the Amended
Complaint, The response is identical for numbers 7-6 and there is no need to reiterate the exact
same response for Oracle.

Please provide legal authority for your position that OFCCP must additionally provide, in
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this response, all of the information vou say should be provided at page 11 of your letter, It
appears that Oracle is again attempting to tack on sub-parts to this interrogatory during the meet
and conler process.

Interregatory No. 9

Subject to and without waiviag any prior objections, OFCCP supplements its answer as
follows.

OFCCP contends that Oracle failed to produce records as requested by OFCCP during
the investigation. See Amended Complaint, €9 11-15. To the extent that Oracle is found to have
failed to produce records to which OFCCP was entitled, and Oracle did not preserve those

- records OFCCP would be entitled to an adverse inference against Oracle as to the content of
those records. See 41 C.F.R. 60-1.12{(e) (“[w]here the contractor has destroyed or failed to-
preserve records as required by this section, there may be a presumption that the information
destroyed or not preserved would have been unfavorable to the contractor...”). However, as
Oraclé has not yet provided documents ot identified destroyed documents responsive to this
interrogatory, OFCCP cannot answer as to whether or not an adverse inference should apply to
Crracle with respect to lost documents.

Interrogatory Ne. 10

OFCCP complied with its discovery obligations in responding. No further response is
warranted. Further, “incorporation by reference” is permitted here, as the references are “clear
and not meant to evade answering.” See, e.g., Barios Eveglasses, 2011 WL 4443314, at * 2.
OFCCP specifically identifies for Oracle the references instead of having to repeat out the same
information that is provided in response to Interrogatory Nos. 2 and 5, the NOV and attachment,
and the Amended Complaint.

Please provide legal authority for your position that OFCCP must also provide, in this
response, “information OFCCP “considered,”” in addition to “facts related to the basis” of the
same allegation. It appears that Oracle is attempting to invade the work product protection by
inquiring into the information OFCCP considered, and then determined were not supportive of
the allegation. OFCCP will not provide privileged information. Oracle has failed to show why it
needs to ascertain what information OFCCP “considered.”

interrogatory No. 11

OFCCP complied with its discovery obligations in responding. No further response is
warranted. Oracle is capable of readily obtaining the names of the employees without OFCCP
compiling the information for it. OFCCP 1dentified the specific document to which Oracle can
find this information. See, e.o., Bartos Bveglasses, 2011 WL 4443314, at * 2,

Intervogatory Me. 12
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OFCCP complied with ifs discg)very obligations in responding. No further response is
warranted. See, e.g., Bartos Eveglasses, 2011 WL 4443314, at * 2.

Interregatory No. 13

OFCCP complied with its discovery obligations in responding. No further response is
warranted. Oracle is capable of readily obtaining the names of the employees without OFCCP
compiling the information for it. OFCCP identified the specific document to which Oracle can
find this information. See, e.g., Bartos Eveglasses, 2011 WL 4443314, at * 2.

Intferrogatory No. 14

OFCCP complied with its discovery obligations in responding. No further response is
warranted. See, ¢.2., Bartos Eveglasses, 2011 WL 4443314, at * 2.

Interrogatory No. 15

OFCCP complied with its discovery obligations in responding. No further responsw is
warranted. See. e.g., Bartos Hyeplasses, 2011 WL 4443314, at * 2.

Again, Oracle appears to be seeking to improperly add sub-parts to this interrogatory by
demanding o know various additional pieces of information — such as “what steps™ OFCCP
ook, ete,

Interrogatory No. 16

OFCCP complied with ifs discovery obligations in responding. No further response is
wattanted. See, e.g., Bartos Eveglasses, 2011 WL 4443314, at * 2,

Interrogatory Nos. 17-19

OFCCP complied with its discovery obligations in responding. No further response 18
warranted. See, e.g., Bartos Bveglasses, 2011 WI, 4443314 at * 2,

As stated above, OFCCP will not be producing any statistical analyses performed as these
documents are protected under the various privileges and are irrelevant, as set forth in OFCCP’s
objections. Oracle has provided no legal authorities for its demand that OFCCP provide
mformation on its statistical analyses performed af any time, nor has it made any showing as to
why Oracle has any need for OFCCP’s statistical analyses, or what bearing they have on this
litigation. OFCCP’s outside testifying expert witness will do his or her own independent
analyses, and OFFCCP does not intend to rely on its own analyses during the litigation of this
matter. OFCCP will produce the testifying expert’s analyses and the data upon which the
analvses are based at the appropriate time.
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Interregatory No. 20

OFCCP complied with its discovery obligations in responding. No further response is
warranted, See, e.g., Bartos Fveslagges, 2011 WL 4443314, at * 2.

Intervogatory Nos. 22-23

OFCCP complied with its discovery obligations in responding, No further response is
warranted, See, e.¢., Bartos Fveglasses, 2011 WL 4443314, at * 2, '

interrogatory Ne. 24

OFCCP complied with its discovery obligations in responding. No further response is
warranted. See. e g Bartes Hveolasses, 2011 WL 4443314, at * 2.

Once again, Oracle appears 1o be seeking information protected by the work product
doctring, by asking OFCCP to state facts “considered” and, separately, the factual basis for the
samne allegation. OFCCP will not divulge privileged information. There is also no need to
ascertain what information OFCCP “considered” in “conjunction”™ with its findings.

interrogatory No. 25

OFCCP complied with its discovery obligations in responding. No further response is
warranted. Oracle is capable of readily obtaining the names of the employees without OFCCP
compiling the information for it. OFCCP identified the specific document to which Oracle can
find this information. See, e.g., Bartos Hyeglasses, 2011 WL 4443314, at * 2,

If vou wish to further discuss, please let me know,

Sincerely,

_/s/Natalie Nardecchia
Natalie Nardecchia
Trial Attorney
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Erla M. Connell

Re: QFCCP v Oracle America, lne., DALY Case No. 2017-QFC-00006
Drear Ms, Nardecchia

Dwrite in response to your Apeil 18, 2017 letter regarding OFCCP’s responses and objections o
Oracle’s first set of interropatores and first set of requests for production of documents, With
respect to mteerogatories, other than agreeing to withdraw OFCCPs general objection regarding
documents ot information already 1 Oracle’s knowledge, possession, control, or that are equally or
more readily available to Oracle, your letter makes clear that OFCCP is unwilling to compromise in
response to the detailed meet and coafer lecter Oracle sent on March 27, 2017, Accordingly, the
parties have reached an wopasse, We intend to file 2 motion to compel. '

 Regarding OFCCP’s responses to Oracle’s document request, OFCCP’s agreement to search for and
produce non-prvileged documents from its “investigative {ile” does not meet its obligation to

search for and provide all relevant documents in its custody, possession or control. Addidonally, for
the reasons Oracle aleady has explained in its letter dated March 27, 2017, OFCCP’s objecdons to
Oracle’s requests are meritless,

Nevertheless, the scope of OFCCPs production may influence the nature and scope of any motion
o compel by Oracle, as will an assessment of OFCCP’s povilege log, Accordingly, Oracle requests
(yet again) that OFCCP produce the documents it has agreed o produce immediately, and by no
later than May 12, 2017, Oracle also requests that OFCCP produce a prvilege log, 1f OFCCP does
ot produce the documents it has agreed to produce, s well as 2 privilege log, Oracle will move to
compel with respect to documents as well, '

Very truly yours,

Brin M. Connell

cer Gary R Siniscaleo
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Laura C. Bremer

Office of the Solictior

L8, Depacgment of Labor

80 70 Sireet, Sulte 3700

San Francisco, Califtrnia 94103,

Dear Ms. Bremer

1 virite to further meat and confer with respeet to QFCOM s obieclions and answers to Oracle’s
Reguest for Production, Set Ope, inhight of OFCCP s recent production. I also note several
deficiencies in OFCCP s privilege Jog.  Although owr réview of OFCOP sdovument production
is conthnuing, and may reveal further specific areas that warrant additional follow up, Tam
vaising the barger concems addressed in this letfer now.

L OFCCP HAS UNREASONABLY REFUSED TO PROVIDE ALL RESPONSIVE
DOCUMENTS

B QFCCT Has Unreasonably Refused to Provide Documents Bevand the
Iovestizative File '

OFCCP improperly limits the production 1o the documents in its investigative file. The
apphicable regulations, rules, and Stpreive Court precedent entitie Oracle to requast documents
in OFCCP’s possession, custody, and contrel. 41 CER, § 60-30.10; Kissinger v. Reporters
Comm. jor Freedows of the Press, 445 ULS. 136, 165 (1980} (oiting Fod. B, Civ. 343 AL purty In
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required to produce requested donuments if they are within hiv “possession, custody or
gorsrol ™.

OFCCP hag complaimed that it is not required to “comb™ through ity files.. Whatever that means,
the mles mentioned above regaire the production of responsive documents after reasonable
inquiry that are in OFCCP’s possession, custody, or control. And this does fiot eppear 10 have
been done. OFCCP has expressly limited its production to what is contaimed in Its investigative
file without apparent ingulvy as to whether responsive doevments are possessed by others, but
nat contained in the investigative file. We further note that OFCCP s production appears fo
consist almost entirely of documents produced to OFCCP by Oracle (as well some, but
apparently not all, correspondence between OFCCP and Oracle). Although Oracle cannot be
exupected to know what other résponsive decuments exist outside of OFCCP's investigative file,
we. do note that OFCCP does not appear 1o bave produced internal OFCCP correspondence about
this fnatter. Mereover, as a Ruther example, it must be that OFCCP commuhicated with VERTHOUS
witpesses, but thers do not dppear 1o be any such emails or documents, notevenon OFCCH's
privilege log.

. OFCOP'SINVOCATION OF THE PROPORTIONALITY RULE IS IMPROPER

OFOCP has invoked the rule of proportionality in limiting s production. See Fed. K. Civ. P.
Z8(b) 1. That rule was implemented to amiééiﬁwvafy abuse. The rule is not intended o allow
a party to génerically refuse to produce discovery. Adv. Comm. Notes, 20135 Amendment to
Rule 26 {(“[TThe change does not place on the party seeking discovery the burden of addressing
all proportionality considerations. %] Nor is the change intendsd to permait the opposivg party to
refuse discovery simply by making a boilerplate objection that it is not proportional™)

Additionally, none of the factors that courts consider as to whether discovery is proportionate 1o
the needs of the case weigh in favor of OFCCP. Fed. R Civ. P 26(b)(1) {identifving “the
imporiance of the issues at stake in the action, the amount in 'Q.@ﬁ%g’%ﬁ*&f*&ifﬁy} the parties’ relative
access o relevant information, the parties’ resources, the imgortance of the discovery in
resoivitg the dnues, and whether the bureden or expense of the proposed discovery outweighs its
likely benpfit")
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HOFCCPramains steadfast in ifs refusal to provide documents pursuant fo the mleof
proportionality, gt the least, OFCCP should identify the steps taken and not taken in connestion
with its docurnent production and identily the doguvents being withheld, While Omile
anticipates moving to compel if any document is withheld under sucly a rule, the ALY shiould ba
allowed the opportunity to rule on this assertion with koowladge of the efforts that OFCCP
considers proportional and the documents withheld, Moreover, Uracle should be afforded the
ppportunity to argue whether OFCCPs definition of proportional Is conmensurate with a.case in
which OFCOP is likely to seek to recover millions and millions of doliars from Oracle,

L OFCOP'S PURPURTED ASSERTION OF PRIVILEGE

A OFCCPs Priviless Assertions Shogld Be Modified

Ir 3ts docunent response, OFCCP first oites to specilic obiections, such as the deliberative
process privilege and the antorney-client privilege. Tt then recites additional privileges described
s those “provided by the Ruoles of Practice, Federal Rules of Clvil Procedure or Evidence, or the
common law.” See, v.g., OFCCP Resp. to RFP No. 1. These are improper. See, 2.z, Fischer v,
Forress, 2007 VLS. Dist, LEXIS 28102 (S.D0NLY. Feb, 28, 20V7), Liguria Foods Inc v, Griffith
Labs, Jne., 2017 US. Dist. LEXIS 35370 (4.1, Tows March 13, 2017). Given that OFCCP ites
to specific privileges, the additional bmaﬁiy described, catchall privileges indicats that the
prévﬂaga{s} falling info these eatchalls ave diffevent than the speeific privileges asserted. Yer,
without some specification of what the particular privileges are, Oracle is not able to sssess the
merits of any such privilege, rendering the assertions improper. Alfernatively, these caichall
provisions are redundant of the specific privileges asserted. In sither case, these blanket,
unspecified, privileges should be removed,

B, QFCCF’s Privilese Log s Deficient

OFCCP's privilege log s not drafied such that itallows Orasle or the ALY 1o evaluate documents
for peivilege. The party asserting that documents are ptotected by a privilege must give
sufficient identification of the material withheld so that opposing counsel can determine whether
the privilege sughtto apply. Se¢ Sollsv. Seafood Peddler of San Rafoel, Ine, No, 12-0v-0116
PIH (NE), 2012 WL 12547592, %2 (N.D. Cal. Okt 16, 2012) Grolding that “a party must . . |
describe the nature of the documents, communications, or things not produced or éiﬁ_@zi@ﬁsgﬁdmmgﬁ;
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do 50 in a manner that, without revesiing information itself privileged or protected, will enable
other parties 1o assess the clabm.™ (olting Fed. R, Civ, P. 26(BY(3XAN).

First, the log does not identify priviloges as it pertatis 1o individual docoments. Rather, Bates
nimnbers, dates, and privileges, are all combined such that it is not eléar whether the dates listed
apply 1o all or only some of the documents or whether the privileges apply to one or more
documents. For example, one eniry in the log is entitled “OFCCP log regarding the compliance
review.” Under date, 1 states “many.” Under privilege asserted, 1t stafes all of them, Oracle is
entitled to know for gach of the documents refersnced which specific privilege applies and what
date applies. This is what the law requires. Jrre Grand Jury Investigetion, 914 F.2d 1068, 1071
(oth Cir. 1992) (privilege log must include parties involved, the nature of the document, and the
date the document was generated, prepared, or dated.); Soffs, 2002 WL 12547592, st #1.3
{noting the Secretary of Labor’s repeated failutes to provide an adequate privilege log); Mustin v,
Dep't of State, No, 10-202 (BAH), 2013 WL 781709, at ¥19 (DLD.C, Mar, 4, 2013) (deliberative
provess privilege involves evaluating whether communications were from subordinates to
supervisor or vice versa.). Since certain of the privileges asserted have different exceptions,

{racle must beina p@ﬁézﬁm to determine what documents are protected by what privileges.

In other places, there are & numbey of documents identified in groups, but & greater number of
daies, Thus, the entry “OFCCP notes of interview with confidential witnesses.” There are seven.
Bates stamp ranges--one of almost two houndred pages—but 14 dates and one “und™ indicated.
Oracle is entitled o koow what documents correspond to what date range and fo what privilege.

Simnilasly, in the description of “preliminary statistical analyses,” OFCCP lists 20 sets of Bates
mmge:& However, there are only seven date ranges lsted for that set of documents, and at least
ome document is noted by OFCCE to be "undated.” This information doss not appropriately
enuly the dates and privileges that correspond to the dotwmnents. Sse Oracle’s Request for
Production of Documents, p. 34 14 (“Please identify each DOCUMENT for which the privilege
is elaimed and give the following information Inames, dates, statement of basis for privilege as
well as] 2 description of the BOCUMENT sufficient for the Cownt o rule on the applicability and
appropristeness of the claimed privilege.”). Please provide a supplemental privilege log that
coraplies with these reguirements,
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And with regard o the statisties, as OFCCP knows, Oracle believes that it is entitled to the
statisticsl analysis, and facts relsted therveto, which are revealed In OFCCH s Amended
Complaint and notice of violation, However, the privilege log does not appear to ilentify that
analysis. I doas, g‘é%ﬁ. the way that OFCCP has grouped various documents, Oracle cannot
determine which entry pertains to the statistical analysis set forth in the Amended Complaing.
Oracle s entitled (o know which documents(s) pertain lo that statistical analysis and which
privileges are being asserted as to that statistical analysis,

Although the log identifies some people, it does not identify any person’s posftion. Nor does the
log identify all authors and recipients by name, instead using 2 generle “SOLY or “DOL” or
COFCOP” shorthand frequently. This too is insuificient, A privilege log must include the names
of the aithors and recipients, the nature of the documeant, and the date that the document was
generated, prepared, or dated, Ju re Orand Jury Investigation, 974 F.2d at 1071 see also Solis,
2012 WL 12547592, at *1-3 (noting the Secretary of Labor’s repeated fathires to provide an
adequate privilege log, including the Secretary’s failure to provide the names of persons listed as
“various employees™; Minitr, 2012 WL TBET09, at *19 (deliberative process privilege invelves
svaluating whether communications wers from subordinates to stipervisor or vice versa.),

Finally, OFCCP asserts s “PI privilege: Oracle is entitled to know the basis for the privilege.
In addition, Oracle is entitled 1o know what is being withheld on the basis of that privilege.

€. OQFCCP Has Waived Governmental Privileges by Fuiling to Provide an
Adfidavit From the of the Aveney

Even assuming that the privileges that ORCCY asserts wers to apply substantively, OFCCUP has
not properly invoked these privileges for the reasons stated in miy March 27, 2017, letier, E.
Connell Letter to L. Bremer (Mar. 27, 2017 (“The government must formally inveke aoy
government privilege regardiess of the privilege.”) citing United States v, ONeill, 619 F.24 222,
22526 (34 Clr, 1980); Cdrr v. Monroe M. Co., 431 F2d 384, 388 (Sth Cir, 1970), cert. denied
sub nom, Aldridge v, Carr; 400 U8, 1006 (1971} Black v Sherotor Corp. of Am., 564 F.2d 531,
543 {D.C. Cir. 1977 Garber v. United States, 73 FR.D. 364, 364-65 (DD CIST6Y Inre
Sealed Casve, 856 F.24 268, 271 (D.C Civ. 198R); Mary Imogene Bassert Hosp. v. Sullivan, 138
FRD AL, 44 (NN 991, Martin v, dtbany Bus. Jowradd, Ine., T80 F, Supp. 927, 932
(MLINILY, 1982, -
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. OFCCP gites Perez v. Bl Teguila LLC, 2014 WL 5341766, at*4 (N.D. Okda. 2014), forthe
proposition that it need not provide an affidavit from the head of the agency. Perez is not good
authority. As OFCOP keeps reminding Oracle, decisions cutside of the Ninth and DUC. Clrcuits
sre ot contrafling, Moreover, the decision containg no reasoning or citation for the proposition
that an affidavit from another pergon iz sceeptable. Thus, OFCEP has waived the governmental
privileges, Including the deliberative process privilege and the investigative files privilege,
because it has failed o provide an affidavit by “the head of the department which has control
over the matter, after actual personal consideration by that officer.” Kerrv. {28 Dist it fow

N of Cal,, STUF24 192, 198 (9 Cix, 1975), aff'd, 426 1.8, 394 (1978),

N OECCP’s Tuvoeation of the Debiberative Process Privilese Iy Overbroad

QFCCP's invocation of the deliberative process privilege is overbroad. First, OFCCP cannot
invoke the deliberative process privilege to withhold factual materials. P4 v, Mink, 410 U8,
73, 91 (1973, United Steres v, Bozet, 183 F R, 662, 655 (N.D, Cal. 1998). Por example, in its
April 18, 2017, letter, OFPCCP stated fhat 1t “will not be producing any in-house statistical
analyses” Letter from M. Nardecchia to E. Connell at'5 {Apr. 18, 2017). However, OFCCPs
statistical analysas—specifically those referenced in the Amended Complaint and notice of
violation--would not be protected onder the deliberative process privilege because such snalyvses
are not deliberative, As OFCCP is aware, the deliberative process privilege only applies to
opinicn or recommendatory portiors of documents, not Sotual information. Mink, 410 US. at
91,

Moreover, onee OFCCP incorporated those statistical analyses in 118 notice of viclation,
Amended Complaint, and responses t intérrogatories, the analyses were no longer deliberative;
rather, OFCCP has adopted those analvses as agency decision, NLEF v Sears, Boebuck & Ca.,
421 U.8.132, 161 (1975y ¢holding that when a recomsmendation is “adopted, the reasoning
becomes that of the ugency™). Similarly, even if the privilege does apply, the privilege has been
watved by revealing the results of the statistical analyses. See Homer Health v, Sebeliny, 2013
WL 11241368, at*5 (D.0.C. July 30, 2013 Cpublic releass of documient waives deliberative
process privilege with respect to the document and information specifically raleased”).
Moreover, Oracle has 4 partioular need for the Information hers, See Jnre Sealed Cuave, 856 ¥ .24
268, 272 (D.C. Cir. 1988) (qualified privileges are subject to balancing of “the public interest in
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nondiselosure . . . against the need of a partleular Hilgant for aceess to the privileged
information”). The analysis formy the basis of each and gvery one of OFCCP’s disorimination
olaims, ' '

E.  OFCCE’s Iavocation of the Investisative Tiles Py & Uneertain pnd
VYasue

OFCCP also makes reference o ap “investigative files” privilege, Such s privilege is not well
vecopnized. Perez v Guardion Roofing LL0, No, 3:15:cv05623-RIB, 2016 WL 1408027, 41 %3
(WD, Wash, Ape. 11,2016} (“{Alutherity for DOL s Invocation of the “investigative files
privilege’ s less than glesr. Nelther the 2nd Circult nor the 9th Cireuit cases that DOL relies
upbn makes any direct reference vo such 2 privilege. ™). Therefore, Oracle wishes to know the
legal basis for that privilege.

Second, Oracle is entitled to know what docnments are being withheld pursuant 1o that privilege
that is 0ot coversd by the deliberstive process privilege, Sed Constal States Gas Corp. v. Dep't
of Energy, 617 F.2d 854, 861 (D.C, Cir. 1980} (rejecting “conclusory assertions of privilege” by
- the government); Solls, 2012 WL 12547592, at *1-3, Oracle notes that each time the privilege
log refleety that %h{:iéﬁvéﬁtigaﬁm files privileps applis the deliberative process privilege is also

by the investigative files privilege that is net covered by the deliberative provess privilege.

¥ QFCCP’s Quiright Withholding of Documents Instead of Redaction Is
lmnroper o |

As mentioned previously, OFCCR s privilege Tog does not adequately explain what docaments
are being withhicld and on what grovmds, See Sofis, 2012 WL 12547592, at *1.3. More
spacificaily, many of OFCCR’s privileges do not justify withholding docoments, For example,
to the extent that any docurments are being withheld entively on the grounds of the lafirmant’s
privilege or personal identifieble information, this is mproper. Rather, sven assuming the
identity of the informant may be privileged, contents of commmnications are not. Roviaro v,
Uinfted Srares, 353 U8, 53, 60 (1957 (] Where the discloswre of the contents ofa
commmideation will not tend to reves] the identity of an informer, the contents are not
privileged.”™y; Unifed States v. Spires, 3 F.3d 1234, 1238 (9ih Cir, 1993 %[ TThe government hag
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& Timited privilese 1o withhold an informent's identity. ™). Additionally, such information cun
alst be easily produced for sttomeyy’ eves anly, and Oracle would be willing to amend the
protective order 1o ineorporate such & provision, See Meffernan v, City of Chicage, 286 FR.ID.
332,336 (LD, 1L 2012) (permitiing discovery relevant to confidertial informant under
agreement that information is for attorneys! eves only). Similarly, any documents being
withheld on the grounds thet they contain personally Weptifiable nformation can be redacted,
Thus, OFCCP should reevaluate its objections based on inforreant’s privilege and PIL and
withddaw its obiections 1o the extent that any Z%?é%i”:iﬁ%ﬁ documents are being withheld on the
grounds of the informant™s privilege or on the grounds that the document contains personally
identitiable information.

V.  OFCCP SHOULD WITHRRAW ITS RELEVANCE DBJIECTIONS

OFCCP s objections to Oracle’s requests for dogurments on relevanes grounds are disingenuous,

The test for relevancy is “{a] rendency to make a faut more.or Jegs probable” or If “the fact is of

eonsequence in determining the action.” Fed, R, Evid, 401, Here, overy one of Oracle’s requests

for doguinents is tied to the underlying complizneé audit, or the allegations in the notice of

viﬁiaéimz,_ the show cause notice, or the Amended Complaint. I these requests are lrrelevant,

then so 18 the correyponding allepation by the OFCCP. Ovacle requests that OFCCP withdraw fts
relevancs objections, '

Finally, of particular concern 1 OFCCP's oblection that “matenals reflecting OFCCP s internal
way or the other, whether Gracle violated its equal opportunity obligations , ., .7 Letter from M,
Nardeéchiato B, Connell 413 (Apr. 18, 2017). By asserting such an objection, 1's not clear
whethef OFCCP s withholding documetds oni the basis of the deliberative process privilege, on
the basis of relevancy, or both, Moteover, it's not clear that documents withheld as irrelevant
because they are claiimed to be protected by the deliberative process privilege appearon the
privilege Jog, Please confinm that QFCCP ig not withholding documents on refevaney grounds
and thut all documents withheld on the deliberative process privilege sppear on the privilege log.

Please ket us know by June 12 iF OFCCP will be withdrawing its sbjections, producing
documents in decordance with this letter and the awthorities cited herein, and/or producing an
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araended privilege log. Alternatively, if a meef and confer telephone call would be useful, are
happy to schedule one. Please let us know when you dre available.
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Dhear Ma, Bremen

T write 1o follow up on my meet and confer letter dated June 6, 2017, As detailed in that letter,
OFCCP has taken an overly expansive and improper view of the privileges-on which it relies,

z

I write to emphasize that OFCCP has redacted docunients that it should not have, sgecifically its
interview summaries. See, e g, DOLOOOOC0GTI-674. Several documenis appear to be redacted
o the gmuﬁ@&.@f{:@mﬁdmtiaﬁi}x DEOLOGOOG0ETS (Interview summaries labeled *Confidential
Employee Questions {Shauna steyed)”). However, now that the ALJ hds entered a protective
erder regarding confidental Information, there ix no basis 1o redact confidential information,
Rather, the proper process would be to stamp these documents as confidential and ;ﬁ*@cﬁzw themn
in unredacted forme. Protective Order % 5 {May 26, 2017) (discussing designation of protected
matesial),

OQFCLY has also redacted certain dotuments citing the government informant™s privilege. See,
e.g., DOLOO0OOUT00. As siated iy pr%w%magimiﬁgg OFCOP has waived Hs fght to assért such
aprivilege, Letier fom W. Parker to L. Bremer at 5-6 (June 6, 2017, Additionally, the
rationale for keeping information secret under the government informant’s privilege i3 o that the
employer does not know the identity of the individual providing information to the sovernment.
Rovigro v. United States, 353 18, 33, 39-60 (1957). Howevey, QFCCP has vedacted several
documents pursuant 1o the government fnformant’s privilege that indicate that an Cracle
representative was present during the alleged hformant’s exchange of information with the
government. Aceordingly, no informant's privilege would apply, See id (*[Olnce the identity

of the informer has ] been disclosed to L%%@S’S‘ who would have cause 1o resent the commyunication,
the privilege Is no lonperapplicable”™. Purthermors, even zi_ an iformant’s privilege did apply
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to some of the redacted documents, Uracle has already indicated that it is willing to amend the
protective order 10 include a provision that certain information is for attorneys” eyes only. Letter
from W. Parker to L. Bremer at 8 (June 6, 2017),

Please produce the inferview summaries in unredacted form. “While this letter addresses
OFCCP’s redactions of interview summaries, OFCCP's position raises serious concerns beyond
merely these summaries, which we will address in due course, once OFCCP provides an
appropriate privilege E(}g, as requested i my prior letier,

“Wery i

¥ YOULS, ™

bon Parker™
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